IN THE SU‘REME COURT QF INDIA :
Clvil. APPEILLATE JUR ISDICTION!
CINIL APPEAL NO 3520 OF 2001

(Ansing out of SLP(C) No.9631/1999)

Kidwai Memworial Institute of Onchology 8 Anr Appellant (s)
Versus
Slate of Kainalaka & Urs ..Respongent(s)
With

Civil Appeal No.3521 of 2001
(Arising out of SLP(C} No.11160/1999)

ORDER

Leave granted.
These two appeals, one by the Kidwai Memorial Institute of Onchology
and the other by Or.Vijaykumar are directed against one and the same
order of the High Court of Karnataka. The d|spute relates to the
appointment to the post of Assistant Professor in Surgery Dr V’Jaykumar
having been selected for the Post and on being appo:nted Dr Rajan who
was also one of the applicants, filed a writ petition contending therein that
the diploma which Dr.Vijaykumar possesses cannot be held to be
equivalent to the Post Graduate Degree ofsMaster in Surger_y and as such
he was not eligible to be appointed. It appears that anather contention
had been raised in the writ .pelilion‘ namely, both the pos-ls of Assistant
Professor in Surgery were meant for féserved calegory candidates and
therefore a general category candidate like Or.Vijaykumar could not have
been appointed. The High Court dppears lo have not examined the
second ground of attack The learned Single Judge as well as the
Division Bench in appeal were persuaded 1o accept the contention of the
whil-petitioner and held that the qualification of Diplomat of National Board
which Dr.Vudykumar Possesses cannot be held 1o be equivalent to a Post
Graduyate Degree in Surgery and with this tonclusion the appointment
Made having been annulled, these two appeals have been preferred

The Only ground on whicl the High Court has sel aside the

APPOINLTIEH] D Viyjayiunmag being that he does not possess the




requisite qualification for being appoinled the only consideration for this
Court 1s as to whether thal conclusion of the High Court is in accordance
with law or is erroneous. When the mater had been listed in this Court for
admission, since a question of eguivalence of a specialized degree was
the subject matter of consideration, it was thought appropriate that notice
should be given to the Indian Medical Council has entered appearance
and has filed an affidavit unequivocally indicating that the Diplomat of
National Board has been held to be equivaient to a Master Degree and
only for the purposes of appointment to 2 teaching post -as Assistant
Professor in any Medical College what is required is an
addilionameachi;\glresearch experience of one year. In this ¢our1
Mr Javali appearing for Dr.Vijaykumar lock us through several documents
:vhich appear lo be he resolution of the Indian Medical Council and also
lhe relevant documents issued from the Government of India in the
Ministry of Héalth and on going through those documents which we do not

think it necessary to elaborate, we have no manner of doubt that the
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Indian Medical Council has already held the Diplomat of National Board to
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be equivalent to a Master's Degree in the Discipline and for the.purpose of

holding a leaching posl, 2 erson having the equivalent of DNB is required
_____'_,_,_.——'_-____‘—-
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to huve the experience ol one yzar. Having regard to the experience

which Dr Vijaykumai Lits i the different post of Resident Surgeon, Clinical
Tulgremonslialo: v it also of the considered opirion thal he did

possess e wqusile lenchian expenence  Since the qualification of
Diplamiai ut Natwnal Board acquired by Do \Vijaykumar is equivalent o a

Posl Gradualc Deyree n Surgery and e di;:l_-b_ossess the 'requi'site

qualiication the onciusion is i resislible thal the High.Ct).ﬁn committed
sesioun Cron i hnlding e he did not have the necessary qualification for.
bouig supomted as an Asistan: Professor in the Institute.

Mr Venma appeannyg for the writ petitioner who is the responderﬂ
here  -iid rause & contlention that the- Diploma thal ‘was given tc;

Dr Viaykumar was ol the year 1387 and therefore that 'should be the
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relevant date for holding that he passed the examination in question and
if that is taken 1o be the dale of passing the ex:aminanan, then he did not
possess requisite expernence thereafter But in the counter affidavit filed
by Dr.Rajan it has been clearly indicated that Dr Vijaykumar though
completed the course in 1983, passed the examination in November,
1985. In view of this clear admission in the counter-affidavit the aforesaid
contention is of no substance. In view of our earlier conclusion that
Dr.Vijaykumar did possess the requisite qualification for being appointed
as Assistant Professor in terms of the advertisement that was issued and
the High Coun commilted error, we have nc-other alternative than to set
aside the impug}ned judgment of the High Court. Mr.Verma further
contended that the contention of Dr.Rajan in the writ petition that both the
posts were meant for lhe two reserved category candidates not having
been answaied by the High Court, the matter should be remitted back to
the High Cout for reconsideration. We would have ordinarily remitted the
matter to the High Court for reconsideration of the question. But as it
appears in the Select List that was prepared one candidate was appointed
from the reserved category and another reServed category candidate was
kept in lhe wailing hist and Dr.Rajan was not even included in the waiting
list obviously because he was nol found suitable for the post in question.

Thal apail, lhe advellisement does not clearly indicate that in fact
both the posts of Assistant Professor of Surgery were meant for the Mﬁ
reserved category candidates. In that view of the matter we think it futile
to remil the maller lo the High Courl again for reconsideration of the
question.

In the aforesaid premises, the impugned judgment of the High

Coun is sei aside and these appeals are allowed accordingly.
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(.B.Pattanaik)

Sdr-

(B.N.Agrawal

New Delhi i )
May 2, 2001




